OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN
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Honorable Benton Coopwood
District Attorney !
Travis County ‘
Austin, Texas

Dear Mr. Coopwood: Opinion No. 0-7529
Re: Validity of a ceremonial mar-

riage performed ¥y\"proxy"
under & pover o attorney.

We have your letter requesting o sgal dpinion upon
the above-titled subject matter, such letter beng in full as
follows:

"As you are aware, by Ar 2-502\of the Pena
Code of Texas, wife deserticn corst ut
i & yalld marriage

1s the duty
in Travis Coun-

wust be proved (28 Tex. Jur.
of this office to pr
ty. It will be greatly
will give me 1its-opip ncern he validity of a

ceremonlial marrlags performed by ' under a power

ent of Texas, designated
ecoming married shortly
the date of the contemplated
shipped overseas into the Pacifiec

¥y letter 'A' proposed to his fiance,
bgéome married by proxy, and upon her

conse ; 'A' executed a powver of attorney au-
thorizing ! a male friend and a resident of Texas,
to apply and obtain a marriage licensse authorizing

'A' and 'B' to marry, and in 'A'g! place and stead to
glve and accept the vows of marriage at a marriage
ceremony with 'B' to be performed in Texas. The pover
of attorney was properly executed and acknowledged by
'‘A' before a legal officer of the Army, who was duly
authorized to take such acknowledgment.

"Upon receipt of the power of attorney, 'C,' the
agent designated therein, together with the young voman,
'B,' applied for and obtainsd from a county clerk of
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Texas g marrisge license in the name of 'A' apd 'y, ¢
Thereafter & marriage ceremony was performed by a

Justice of the peace of Texas, at which 'C,' in behalr

of his principal, T4, oxchanged marriage vows with

'B,' and the Justice of the Peace pronounced 'A' and

'B' to be husband end virfe. The ceremony was performed

in the presence of vitnesses, who properly atteated to

the marrisge, and the marriage license was duly completed
by the justice of the peace, certifying to the performance
of the marriage ceremony between ‘A' and 'B! and thereaft-
er returned to and recorded by the county clerk who 1s-
sued the license,

"Immedintely folloving the céremony and continuously
thergafter, !p¢ &ssumed &nd used the nage of 'A' and pub-
licly held herselr out to be his vife; and lmmediately

granted by the government to married officers; and

theregfter each month until 'Atgs discharge from the

serviée, he caused monthly allotment checks to be mailed
to 'B,? ag tp1gt vife,

_ "Upon the return of 'A* from overseas, he and 'B!

openly lived together in Toxas, cohabited, and continued .
to announce themselves as belng husband &nd virfe. As a '
result of the union of this c¢ouple, a child has been ‘ &
born, which was c¢hristened and duly registersd as the |
legitimate child of tat and 'B,! ' -

"At the time of the exacution of the power of at-
torney and at the tims of the marriage ceremony, both
'A' and 'B' vere white adults, over tventy-one years of
age, and were not prohibited by any of the provisions of
Article 4607 from intermarrisge. :

"It vil1 be greatly appraciated ir you vwill give
me your opiniocn ds to the valldity of the marriage cers-
mony performed ag hereinabove set forth, aas the preclaes
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We think your letter poses a question of great import-
ance and of much consequence to the public at the moment of these
troubled times.

UGenerally speaking, the relations, dutles, obligations
and consequences floving from the marrisge contract are sa import-
ant to the peace and welfare of socisety as to come under the cor-
trol of the State, independent of the will of the parties, The
Leglslature may impose such restrictions upon the maritsl rela-
tions as propriety, morality, and social order demand, provided
such regulations are not prohibitory, The regulation of the mar-
riage relation is exclusively within the power of the seversl
states and is not subject to Congressional action, Stated another
vay, the power of regulation of marriages within a state belongs
to that state and not to Congress or another state. The Legis-
lature may prescribes vho may marry; the age at vhich they may marry;
the procedure and forw essential to constitute marriage; the
duties and obligations 4he marital relationship creates; its effect
upon the property rights of the parties, both present and prospec-
tive; and the acts wvhich may constitute grounds for dissolution of
the marriage, (Ruling Case Law, Vol. 18, pp. 386-7; <C. J., Vnl,
28, pp. 1275-63 American Jur., Vol. 35, pp. 186-9; Tex. Jur., Vol.
28, pp. 701-2, &nd authorities cited therein). The Legislature
of this State has ensscted various statutes regarding most of
these things just mentioned. A common-law marriags is valid in
Texaw, but the elements and sessentials of such marriage will be
mere fully discussed herein,

We quote from Vernon's Amnotated Civil Statutes such
provisions as are pertinent to the zubject under discussion.

fArt. 36021 All licen=ed or ordained minlsters
of the gospel, Jewish rebbis, judges of the district.
and county courte, and justices of the peace are au-
thorized to celebrate the rites of matrimeny beiween
persons legally authorized to marry,”

"Art. 4603: Persons who desire to marry shall
procure from the County Clerk & license directed to
811 persons authorized by law to calebrate the rites
of watrimony, which shall be sufficient authority to
celebrate such marriage.”

"Art., 4604¢ct Bofors the County Clerk shall lssue
any marriage license the man shall produce a certifi-
cate from a reputable licensed physician to showv that
he 1a free from all vensereal dlsesses.”
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It mizht aprear from a reacing of itke forezolns statutes
that they are wandatory and that for a marriage Lo be valid they
Bust be strlictly complled with. However, 1t has longz been establish-
€d In this State that trhese statutory srovisisas awrs not mandatory
tut are merely dlrectory, and that a velid warriage way be entered
into without couwplying with all or any of these requirements.,
Grligsby v. Relb, 153 S.W. 1124; Thompson v. Thompson, 202 3., W.
175; Bobbitt v. Dobbitt, 223 3.W. 478; Speerts Laws of Marital
Rights in Texas, 3d Ed. 1929, Sec. 10. It 1is also the ruls 1in
this State that even thousgh a wmarriage be held vold as a statu-
tory marriage that such marrisge way be valild under the rules of
cormion law 1if the parties have fulfilled the requlrements for a
coumon-lav marriage, (Holder v, State, 29 S, W. 793; Chapman v,
Chapman, 32 8. W. 564); therefore, in conaldering your first
t¥vo questions we must of necessity viev them both in the 1izht
of the statutory rules and in the light of the common-lav rules.

As for the proposition that & common-law marriagze is
valld in Texas, the law 1s so well settled in this Jurisdiction
that it is unnecessary to cite the authorities.

We ses then that two parties, who are otherwise legally
competent to marry, may enter into a valid marriage elther by
following the statutory procedure, that is, by procuring a license
and celebrating the rites of matrimony before a duly authorized
official, or they may enter into a valid marriege by fulfilling
the requirements for a common-law marriage.

In either type of marriage, that 1s, statutory or comman -
lav, the law proceeds on the theory that for two parties to reach
the status of husband and wife there must be a contract vhereby
the parties do by vwords of the present tense agree to become
ithenceforth and unconditionally husband and wife, and that since
2 marrlage 1s more than merely s contract there must be & consumms-
tion of such agreement. In a statutory marriage we encounter no
difficulty in finding the consummation of the agreement. The
courts have held the solemnization celebration had tefore a duly
authorized official to be sufficient consunmation of the agreement
and have required no further act or acts on the part of the parties
for the marriage to be perfectly valid. Thompson v. Thompson, 202
S.W. 1753 Lopez v. Missouri, K & T Ry. Co. of Texas, 22 S.W. 095
Speer's Llaw of Marital Rights 1n Texas, supra, Section 14,

The conclusion then is that whnere the parties procure
the license and solsmunlze their vows before a duly suthorilzed
cificlal that even though they ahould then part and never see each
other again they &re nevertheless husband and wife. Speer's law of
Karltal Rights in Texas, supra, Sectlon 14.



Honorable Benton Coopwood, page 5

As to what 1s required for a valid common-lav marriage,
the law 1s not as clear and definite as in the case of a statu-
tory marriage. However, it is settled, as we have stated above,
that there must be the agreement and that such agreemsnt must
be consummated. Grigsby v. Relb, supra; Berger v. Xirby, supra;
Speer's Law of Marital Rights in Texas, supra, Section 30, (and
the authorities cited therein,) The text cited correctly states
the law on this point. We quote therefrou:

"A conmon-lav marriage, as that term is now
understood 1in thls State, is one not celebrated ac-
cording to the prescribed forms of statute lav, but
one vhich arises from the agreement between capeble
contracting parties to become husband and wife, fol-
loved by an actual assumption of that relation. In
other vords, 1t 1s the agreement of capable parties
togethar with cohabitation as man and wife.”

- Therefore, to be & valid common-law marriage, the mar-
riage contract must be consummated by cohabltation, As stated
in the case of Grigsby v. Reib, gupra, "the cohabitation must be
profeasedly as husband and wife.™ Sees also Berger v, Kirby, supra;
Behwingle v, Kelfer, et al, 153 8. W. 1152; Bobbitt v. Bobbitt,
222 3. W. 478; James v. James, 253 S, W. 1112; Reed v, State, 255
‘$.W, 619; Bell v. Bouthern Casualty Co,, 267 S.W, 5313 Salvini v.
Salvint, 2 3.W. (2) 963; Martinez v. Martinez, 6 S.W. (2) %408;
Humble 0Ll & Refining Co. v. Jeffrey, 38 8.W. (2) 374; Wristen v.
Wristen, 119 S.VW. (3? 1104, ,

. In McChesney v. Jehnscn, 79 3; W. (2) 659, 1t is said:

P

i

A "The agreement is fundamental and cohabitation
% .18 ap element, but the holdinz out to the public as -
. being man and wife is the acid test." (mmphasis ours)

' - Since it 1s the lav in Texas that cohabitation 1s re-
~quired in casea where it is sought to uphold the validity of a wmar-
"riage by the rules of common law, the question arises, what act or
acts on the part of the parties will fulfill the cohabitation re-
quirement? There exists sowe confusion on this, due mostly to the
fa¢h that the courts have used only general terms in their discus-
sions, and have not undertaken to state specific acts. Even though
this be true, 1t indicates a recognition of a broad and not a
Barrov rule of conatruction with respect to the act or acts relied
upon to show cohabitation. The broad generic terms thus used, how-
e8ver, all 1ndicate the one outatanding purpose, that 1s, to require
4 final consummatlon of the agreement for coumon-law marriage by

some &ct of the partles falrly evidencing their intention to assume
such status,
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The Court of Criminal Appesls on overrulling a motion for
rehearing In Reed v. State, supra, held that not only must there
be cohabltation and living together but that such must be professed-
ly &8s husband and wife.

The El Paso Court of Civil Appeéls in Texas Fwmployers
ins. Ass'n. V. Soto, et al, 294 S.W. 039, held that the agreement
must be followed up by a living tozethei &s husband and wife,

: To clte further authorities would merely add length and
not welight, for we have revieved the cnses and can come. to no

other conclusion than that the courts, whether they use the term
"11ving together,™ “cohabiting together,” "cchabiting and 1living
together,” or "living together," holding out to the public,”
"azsuming the status,” and the like, note the same principle, that
is, that besides the agreement and the public aclnowledgment the
parties must live together as husband and wife. We can drawv no
other conclusion than this, whsn the courts have stated that

there must be & living together or cobablitatlion 4in view of the fol-
lowing definition of cohabitation given by Judge Blair of the Austin

Court of Civil Appeals in Humble 0il & Refining Company v. Jeffrey,
suprat _

"As a second act looking to marrisge, this agree-
zent was immediately followed by cohabltation of the
partles, which means, as applied to common-law mar-
riages, and to this case, living togsthsr, claiming
to be married, in the relationship of husband and

wife, doing those things ordinarily done by hustand
and wife, % # » "

For s similar definition of cohabltation, see Speer's
Law of Marital Rights in Texas, supra, Sectlon 33, and 28 Texas
Juris., Section 19, page 718.

Your request for an opinion, of course, contemplatesa
advice with respect only to the laws of Texas., While, &s above
shown, Texas does Tecounize common-law marriages to be as valid
and sacred as statutory marriages, there are other states where
Common-law marriages are not thus recognized, and wse do not, and
cannot speak with referencs to the laws of such states, Our oplin-
lon 1s confined to the status of persons entering Into a common-
law marriage in this State, and in other states where -the general
rule of comity applies that the validity of a marringe is deter-
mined by the law of the state whersin such marriage is consummated.
30 that, your questions have a posslble scope beyond territorial

limits of Texas.
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We assume that your request grows out of the fact that
thousands of our unmarried men asnd women are in the active service
in the Army of the United 3tates, some of vhom are in other lands
far distant from Texas, and that your questions have become fmport-
ant and even acute because of the natural desire which arises under
such circumstances for a marriage without the necessity for com-
pPlying with the statultory formalities often difficult, or even
imposgible of observarce.

Bearing In mind what we have already said as to the
nature and importance to the peace and velfare of soclety, and bear-
ing further in mind that the institution of marriage is the Divine
uethod of peopling the world, and is favored by all civilized gov-
ernments, and that the conatruction of all laws pertairing to mar-
rlage, therefore, are liberally construed to support rather than
to destroy marriage, and that all reasonable presumptions are in-
dulged in favor of goed faith, innocence and purity of attempts to
create marriage. :

We have dwelt largely upon vhat 1s known as “common-law
marriages.” This, hovever, has not been without purpese, Technlcal-
1y, there is no such classification in the law books as "proxy mar-
riages.” The accepted classification of marriages as to validity
are "statutory marriage" and "coumon-lav marriage." The teTm "Com-
mon-law Marriage® includes all marrlages not performed or celebrat-
od under the regulations of the statutes, so that whether or not a
so-called "proxy marriage” is valiad depends in turn upon whether
the facts surrounding the association constitute a "common-law
marriage.” If o, it is valid to the same extent legally that a
cersmonial or statutory marriage is valid; that is, valid as be-
tveen the partises and all the vorld. There exist possible excep-
tlons to the universality of validity with respect to & common-lav
marrisge. A common-law marriage consummated in Texas may be in-
valid in another state or country vhose laws forbid such marriages.
But the same thing may be sald of a statutory marriage Iin a state
which permits the intermarriage of blacks and whites. Many states
like Texas forbid such a union, and such a miscegenacious uarriage
valid in the lawv of its celebration or consummation is invalid in
a State where, like Texas, auch marriages are expressly forbidden.

In a ceremonial marrlage ve may assume, though ve do not
need to decide, that the actual presence of both parties is neces-
8ary to the celebration of the rites. With respect to & common-law
marriage, we have seen that 1t consists of tvo legal elements,
the exlstence of each of which ia essential, that is, proper mutual
agreements for marriage, and the following up of cohabitation or
living together in the marital sense. Every essentisl to the
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validity of the common-lav marriage, therefore, may be, and usually
i3 brought into exlstence without any character of ceremony wvhatso-
ever. Indegd, the contract for marriage -- whether ceremonial or
common-lav -- is univsrsally almost in private when no other eye
soss and no other ear hears. Ordinarlly, if there is a listener-
in, he 18 an seavesdropper on the lovers. Under no conception of
common-lav marriage is the necessary cochabltation, living tegether,
holding out to the public, actusl assumption of the atatus, and the
1ike, required or contemplated to be accompenied by any sort of cere-
mony. Our lavs governing this cacred relation, aa ve have seen,
deal vith the substance and not the form of warriage.

Specifically, the performence of 8 cerewcny by any one of
any character in comnnection with a common-lav marrisge, would not
hurt, nsither would it help in the eyes of the lawv. It would, how-
ever, conatitute Iindubitable evidence of the voluntary assuzption
of the marital status of the partiss, in this, that it would be a
public beolding-out by both parties consenting thereto, thus supply-
ing immediately the essential cohabitation or living together in a
matrinonial sense of the contracting parties. This holding-out
would likewlse appear where cne of the parties stood before the pub-
lic end the other joined in the cersmony by the usze of telephonic
cennection. 8uch public holding-out is precisely that publle hold-
ing-out -- consummation -~ cohabitation ~- which necessarily follows
& purely statutory eersmonial marriage. We cen think of no more ap-
propriste consummation of & common-lav marrisge, where by stress of
111 fortune the parties cannot Joim physically their presence at the
nuptial annocuncement, than that of & proxy or telephonic public cel-
ebration., Such & unlon is holy, and violates no lav of God or man.

Specifically, it may be said here, howevar, that the cele-
bration of the riteg through a third perascen as proxy vould have to
be authorized facénally by the absent marital partper., Such author-
lzation may be given orally, or in wrpliting, vitnessed or unvwitnessed,

The firat essentlal, of c¢ourse, af any contract for wmar-
riage must bhe the mutual consent and agresment of the contracting
parties. There i3 no statute or daclslon in this 3tate requiring
such mutual sgreement for marriage to be in writing. It may, there-
fore, as wvell be oral. Indeed, such lovers! contracts are usually
oral. Howvever, it is indeed quite ritting, and even moat deslirable,
that parties intending to consummsate a common-lav marriage should
reducs their agreement for the marriage to writing, though 1t is not
necessary, 88 above explained. Such contract wmay be wmade as any other
civil contract between competent partises in any of the ways by which
contracts are &liowed to be evidanced -- that is, by oral sgreement,
by telephons communication, by telegraph, or by the more-snduring

form of a vriting, which need not be vitnessed or notarized,
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iIn this connesction, i1t must be ubderstood, however, that
&3 in &all other instances of common-law marriage, the telephonic
dgreement to becowe man and vife presently must be folloved up by
the actusl assumption of that relation, as in any other form of »no-
contrect for such asrriage,

We vill here make Plain the holding of this department
vith respect to the second element of validity of commnon-lasy
marrieges in Texss with respect to the consumuation of the con-
tract to become bushend and wirfe.

Admittedly, Grigsby v. Relg, 153 5. w. 1124, 1a the out-
standing gecision in this ttate dealing with our imnediate sudject.
It vas written by Chief Justice Brown. 1t has often been cited
&4 followed, but never depsarted from nor overruled.

 Prediceting his arguments, the learned Chief Justice
clearly atates the tyo lines or thought prevelent in this coun-
try. He says;

- “In the courts of the different states
of the United States, there are two lines or
cases betveen which ve must choose, vhich Mr,
Freeman in his notes to cases in 124 am, st.
Bep. 111, 112, atates, in substance, as folbws;
Both lines of authority rest upon the doctrine
- that marrisge is & civil contract, and that mno
~: meprisge cen be binding which does not rest upon
7' the consent of the parties. One rule is 'that
.. 8 marrisge 1is caaplete when the Darties ggres,
“in vorda of the Present tense, to take cach other
&8 husbend and yife', That ztatemsnt of the law
. 18 indorsed by ir. Freeuan, in support cf which
- be cites a number of céses. The other rule is
stated thus; 1'an &ssumptlon of the mearrisge sta-
- tus 13 essentiel to a Caumon-law marrisge, that
- an sgreement presently to be husband end wife.
18 neot sufficient to constitute marriege, until
- 1% 13 acted upon by the perties,'™

. We quotse this portion of the opinion for the purpose
of making a eritical study of the rule which Judge Brown has
chosen, and which choice there made is the established law of
this State, and to muke a careful analysis of it to see Just
wiat act or aots of the principsls, beyond the Preliminery con-
tract to be married, sre essential and sufficlent to comsunnmate
the merrisge.
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The words constituting this controlling rule were care-
fully selected by him after the most palnsteking examination of
the autharities throughout the country. There are two phrases
in his definition indicsting what the second element must be to
create & valld common-lav merrisage. They ere the followilng:
First, “An assumption of the marrlage status”, and, second, the
Sgreement to marry 1s not sufficlent °'until it is acted upon
by the parties.’” This 1s plailn znd unambiguoug languege, eas~
11y underatood by any one femilisr with legal termlinology. KRe-
porssed, it meens that the mere agreement for marriage 1s not
true marrisge until the psarties thereto have essumed the m&rriage
status by some appropriate sction. Underlying the whole opinion
80 carefully prepsred by him lies that clear vievw entertsined by
the Chief Justice, that mere sgreement Presently to become hus-
band and wife does not conswmmate the common-law marriage, It
ugt be acted upon by the perties in such a vay a8 to show %0
the -publlc that the psrties have volunterily &ssumed the satatus
of husbamd and vife. The Chief Justice, 1t will be seen, diq
not find it necessary to state in his rule of essentials Just
what would be an assumption of the marital status, or what par-
Heuler act would be considered as one done in pursuance of the
sgroement for marriage. Neither has hec mede such effort in the
lengthy discussion that followed. Indeed, it could not be done
by any such rule of thumb, nor by the use of &y &ll-inclusive
word or phrease. :

w7 . In discussing the ruls as to this essentlial featurs of
consummation, he hes several timss used the word "cohabitation™,
But he ha&a not done 80 at all points throughout the discussion.
On_tha_contraryﬁ he has as frequently employed other words angd
terme,; such as “other acta of consummation"; “acted upon by the
parties”; "any form of consummaetion"; “by scta of consumnation";
'when the relation wes assumed"; "by their conduct toverds esch
other”; "living together", end the like words snd terms. These
expresslons of the Chief Justice &re but 1llustrations of his
meaning of the adopted rule that the initisl contract for mar-
riage is not effective until it has been assumed by the perties
through some act in recognitiocn thereof, indicating the intention
to perform the contract by beginning the status connoted by it.
They signify preclsely what the word “cohabitation” signifies.

The word “cohabitation” 1s & perfsctly good word in
thls connection, but 1t is of broeder significance than the lay-
men's mind aettributes to it. It is an sll-comprehensive term,
end 1s nct used 1o the narrov and perhaps most populer sense --
that of sexual coition. It merely means the living together of
& man and voman under ggreement for marriage 1o & matrimonial
sense -- that is, 1o the usual and ordinery manner of married
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persons, such es occupying the same house eiRd bed, the holding
out of each other as husband and vwife, the lntrcduction by one

or the other a&s husband or vife, the adopting by the woman of

the husband's name, and the use thereof, the execution of deeds
or other lustruments in & manner indic&ting their status to be
husband and vife, the addressing of each other as husband and
wife, in short, the dolng of those things great or small com-
motly doke by husband and wife. Any one Or more of the &acte
herein enumerated, hovever quickly or belatedly done after the
initial agreement, will have prohative force sufficlient to con-
swmaste the marrisge having its inception in the previous contract.
The psrticuler act, the number of the acts, and the tine within
vhlch they ahall be performed or dons cennot be statedwith defi-
nlte finality, sand no rule of public policy, statute or reason
requirea that they should be so stated. It 1s enough for vali-
dity, if the parties d&o any such act clearly evidencing their in-
tention thereby to do 1t because of thelr coantract of marriage,
end 28 a carrylng out.of the promises previcusly exchanged.

It csn make no difference where such &ct or &cts of as-
sumption or helding-out take place. There 1s Bothing under the
lavs of Texas requiring such scts of sassumption abnd consummation
to be done in Texas. 4 holding-out by the husbaud or wife neces-

- sarlly meens to those persons with whom he or she comes in contact

in ‘their ordinary affaira vherever they sy be.

¥here the contract for merrisge 1s made in the Btate, ar
1ookfng to gonsumzetion or performence in Texas, the act awounting
in lavw to consummation by the huabend or the wife, as tha case nmay
be, mey be dobe in Texas, or any other atate. The act of holding
out one's marriage to the public, or the dolng of an act &8 a matri-
monisl or connublal ect, 1s & thing of intentlon and not of state
or terrltorial lines.

It is not neceassry to go outslde of Texses for authorities,
but ve will 84d one ¢or two cases.

In the case of Feterson's Estate, 13% N. W., p. 758, tte
Supreme Court of NHorth Dskote said;

"It is appsrent that, though sometimes ignored,
it 18 necessary that an assumption of marriage rela-
tions be hed to conatitute & comsmon-lav marriage. 1
Bishop on idasrriege, Divorce and 3eparation, 3ec. 380,
Compbell v. Cempbell, 1 HL. 182, 211; Bishop v. Brit-
tuln Investient Co.,229 Mo. 699, &t p. 728, 129 5. W.
688 at p. 677, from which ve quote: 'Cohsbltetion s&s
hushand and wife is 8 manifestation of the psrties
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having cousented to contract that relation inter

8o. It i3 & holding forth to the world by the man-
her of daily life, by conduct, demesanor, &nd habit,
that the man &nd woman vho live together have agreed
Lo toke eech other 1n msarricge and to stand in the
mutual relation of husband and wife; and when credit
18 given by those smong whom they live, by thelr rel-
atives, neighbors, friends and ecquaintances, to
tnese representations sid their continued conduct,
then hahit and reputs arise and sttend upoh the co-
heblitution, and the parties are holden ang reputed
to be husband and wife.,!™

Bockmsn v. Bockman (Ari) 165 S. W. (2d) 256 is very in-
formative in this conpection. Thers the husband sued hism vife in
the Chsncery Court of Arkabsss for & divorcs upon the following
statutory ground;

“Wnere either husband or wife have lived sep-
arste and apert from the other for three (3) ¢onse-
cutive years, without cohsbiistion, tae court shall
&rant an absolute decree of diverce &t the suit of
elther party, * * *," (emphasis ours)

Tho sult was coatested by the wife, and the divorce
wxs denled, the court holdings

"Bouvier defines ccohabitation; ‘It does not
necesserily mean living together under the same
roof; & man may be &bsent on business, ®» # # and

. yet be cohabitating in the broader semnse.' 1 Bouv.
Lewv Dict., Ravles Third Rev. p. 51, * # »

"We thinx the preponderance of the testiuony
supporits sappellsnt’s coutention thet there was ho .
sgreement, understanding or couscilous knovledge
upon the part of appellant, Mrs. Bockman, that she
and her husband were sepsrating vithino the mesaning

of the atatute when he cams to aArkansses in Mai 1837,
seeking & naw locetion. Her testiaony is pos tive

that 1y was understcod that hor intention was to fol-
i1ow herjhusband %u his new location after he becams
established and was ready for Ler to Joln him. The
letters in evidence are of a frisadly nature and axre
not sufficient to ioform appellent of &0y lntention
in appelles's mind thet he had separated from irs.
Bockman wlthin the meaning of the statute. While it
is true that these psrties have lived separate and



